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opinion of Judge Geier, in The Creole, 
2 Wall. Jr. 519, points out that the re- 
sponsibility of the vessel " is not de- 
rived from the civil law of master and 
servant, nor from the common law. 
It had its source in the commercial 
usages and jurisprudence of the middle 
ages. Originally the primary liability 
was upon the vessel, and that of the 
owner was not personal, but merely in- 
cidental to his ownership from which 
he was discharged, either by the loss 
of his vessel or by abandoning it to 
the creditors ;" or, as the court ex- 
presses it in the principal case : " By 
that law (the maritime law) the vessel 
is deemed to be an offending thing, and 
may be prosecuted without any refer- 
ence to the adjustment of responsibility 
between the owners and employees for 
the negligence which resulted in the in- 
jury." As the owners were responsi- 
ble for the negligence of a compulsory 
pilot up to the value of the vessel by 
the maritime law, so the court consid- 
ered that they would be responsible for 
it in the new field of personal liability 
created by the act, and they explained 
the express provision about the engineer 
or pilot as intended to give injured par- 
ties an additional remedy against them. 
To this it might be answered that the 
remedy to recover damages occasioned 
by the " negligence, .carelessness or 
wilful misconduct" of any one in his 
calling is not " additional" in the sense 
of being newly conferred by Congress, 



because every one had it at common 
law. Nor is it additional in the sense 
that any one could recover twice for the 
same injury. And its presence might 
quite naturally be explained as showing 
an intention that the owners should not 
be personally liable when they were not 
directly in fault, viz. : When all the 
provisions of the act were complied 
with. Besides in favor of the con- 
struction it is to be considered that the 
offending vessel having been destroyed 
in this case, the liability of the owners 
did not exist by the maritime law at all, 
but by virtue of the statute, and, there- 
fore, the reasoning drawn from the 
maritime law which concludes them up 
to the value of the vessel and freight, 
might not be applicable to them in the 
new field of statutory liability. On the 
contrary, in this field there would seem 
to be no impropriety in applying the 
common law doctrine of master and 
servant which made one responsible for 
the acts of another, if he had the right 
to control him. If the foundation of 
responsibility were authority the owners 
should not be held responsible for the 
negligence of a minister whom they did 
not choose, and could not control. 
There seems to be some reason for 
thinking that if in construing the Act 
of 1852, the Kentucky Court of Appeals 
erred in not considering maritime prin- 
ciples at all, the Supreme Court may 
have carried them too far. 

H. G. W. 



Supreme Judicial Court of Massachusetts. 
GUSTAVUS D. DOWS and Another v. GEORGE W. SWETT. 

If A. pays a debt to B. by delivering him the note of C. and orally guarantees 
the payment thereof, such guaranty is void under the Statute of Frauds — his own 
original debt being thereby discharged. 

Contract upon a promise of the defendant to pay the note of 
a third person to the plaintiffs, upon default of the promisor. The 
answer set up the Statute of Frauds. 

At the trial in the Superior Court, before Pitman, J., without 
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a jury, it appeared that the plaintiffs sold to the defendant certain 
goods, taking in part payment his due bill, which was reduced by 
subsequent payments to $200. For this balance the defendant 
offered to the plaintiffs the note of one Robinson, payable to their 
order, which they accepted, and at the same time they gave up the 
said due bill in settlement, and he orally promised that, if the note 
was not paid by Robinson at maturity, he would pay it. The 
plaintiffs, after the note became due, sent it to Robinson's place of 
business and residence for payment, but did not find him, and there- 
upon demanded payment of the defendant, who refused it. The 
judge found that the plaintiffs had used due diligence in attempt- 
ing to collect the note of Robinson, and that there had been due 
demand upon the defendant. 

The defendant requested the judge to rule that the plaintiffs 
could not recover. The judge refused so to rule, and found for the 
plaintiffs for the amount of the note and interest, " upon and by 
reason solely of the verbal promise, which he found, as a fact, that 
the defendant did make ; and held and ruled that, it appearing that 
the leading and immediate object of the defendant in giving and 
verbally guaranteeing the note of Robinson was the payment of his 
own debt, the promise was not to be considered as collateral to the 
debt of another, but as creating an original obligation from the 
promisor — a part of the mode and manner in which he was to pay 
his own debt — and so was not within the statute, although one 
effect of its performance would be to discharge Robinson's liability." 
The defendant alleged exceptions. 

J. B. Richardson, for the defendant. 

D. B. Grove, for the plaintiffs. 

Gray, C. J. — The defendant was doubtless once liable for the 
goods sold and delivered to him, and upon the due bill which, upon 
paying part of the price of the goods, he gave to the plaintiffs for 
the balance. But upon his procuring and delivering to them the 
note of Robinson, as the bill of exceptions states, " they at the same 
time gave up the said due bill to him in settlement," and he orally 
promised to pay Robinson's note at maturity, if Robinson did not. 
The claim of the plaintiffs, and the finding of the court, did not 
proceed upon the defendant's liability for goods sold, but solely upon 
this oral promise of his, thereby necessarily assuming that his pre- 
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vious liability had been settled and discharged by the giving and 
receiving of the note of Robinson. Upon this state of facts, the only 
direct liability was that of Robinson upon his note, and the oral 
promise of the defendant to pay that note, if Robinson did not, was 
a collateral promise to pay Robinson's debt, and as such within the 
Statute of Frauds: Gen. Stats., c. 105, § 1; Nelson v. Boynton, 
3 Mete. 396 ; Ames v. Foster, 106 Mass. 400 ; Brightman v. 
Hicks, 108 Id. 246 ; QUI v. Herrick, 111 Id. 501. 

Exceptions sustained. 



Of course A.'s oral guaranty of B.!s 
note, nothing else being shown, though 
given contemporaneously, is within the 
statute. But in this case quite a differ- 
ent element exists, viz., that the de- 
fendant, by his oral guaranty of Rob- 
inson's note to the plaintiff, thereby 
procured a release and discharge of his 
own former debt to the plaintiff, and 
a surrender of his own due bill which 
the plaintiff held against him for the 
balance of the old debt. It was this 
element, apparently, which the court 
below held sufficient to take the defend- 
ant's guaranty out of the Statute of 
Frauds. And is there not some coun- 
tenance for such a view ? What was 
the object and intention of the statute ? 
The language is, "No action shall be 
brought to charge a person upon a spe- 
cial promise to answer for the debt, de- 
fault or misdoings of another." Does 
not this mean when the promise is merely 
to answer for another's debt ? Is it 
within the spirit and evil of this pro- 
vision for a man to promise to pay 
his own debt, although in so doing he 
also pays the obligation of another? 
Chief Justice Shaw says, in Nelson v. 
Boynton, 3 Met. 399, " The object of 
the statute manifestly was, to secure 
the highest and most satisfactory species 
of evidence in a case where a party, 
without apparent benefit to himself, enters 
into stipulations of suretyship, and 
where there would be great temptation 
on the part of a creditor, in danger 
Vol. XXV.— 60 



of losing his debt by the insolvency of 
his debtor, to support a suit against 
the friends or relatives of the debtor — 
a father, son or brother — by means of 
false evidence, by exaggerating words 
of recommendation, encouragement to 
forbearance, and requests for indul- 
gence, into positive contracts." Does 
this at all arise where a debtor, in order 
to procure a discharge of his former 
sole and individual debt, procures an- 
other person to become bound for him, 
and also at the same time agrees that 
such third person shall fulfil this his 
obligation 1 Which party, in the true 
sense and spirit of the word, is princi- 
pal, and which is surety ? which is 
"answering" for his own debt, and 
which is answering for the debt of an- 
other 1 

If the primary and leading object of 
the oral promise is to pay or cause to 
be paid one's own pre-existing debt, is 
it invalid merely because one indirect 
and incidental effect is also to pay what 
has now become the liability of an- 
other? Why is it that it has been 
uniformly held, both in England and 
America, that if A. owes B., and B. 
owes 0. the same amount, and by con- 
tract of all parties A. orally agrees to 
pay the amount to C. instead of to B., 
that C. can enforce that promise against 
A., notwithstanding the Statute of 
Frauds ? Is 'it not because, in sub- 
stance and effect, A. is thereby paying 
his own debt, although he also at the 
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same time discharges the debt of an- 
other? Why is it that an oral promise 
by one partner to pay a debt due from 
the firm is not within the statute ? Is 
it not because he is paying his own 
debt, although another is also liable for 
it ? Why is it that if A. buys goods 
of B., and at the time of purchase gives 
in payment the note of C. and orally 
guarantees the payment thereof, that 
such oral guaranty is valid, as has 
been repeatedly held ? Yet where is 
the material difference between that 
and the principal case ? A promise by 
A. that B. shall pay A.'s debt, is very 
far from a promise by A. to pay B.'s 
debt. 

According to many authorities, the 
release and surrender by the plaintiff of 
his original claim and due bill of the 
defendant in this case would have made 
Robinson liable on even an oral pro- 
mise ; since parting with a valuable 
right, or discharging one debtor, is suf- 
ficient to make another liable who 
thereupon assumes to pay it. Such 
loss or injury to the promisee has fre- 
quently been held a sufficient founda- 
tion to make the oral promise of a third 
person a new contract an original con- 
tract not within the statute. And this 
seems to be the law in Massachusetts. 
See Walker v. Penniman, 8 Gray 233 ; 
Woods v. Corcoran, 1 Allen 405. If 
so, it would seem singular that, if a 
third person would be bound by his oral 
promise because of the relinquishment 
of the creditor's claim on the original 
debt, that the debtor himself should not 
be bound by his similar promise made 
to the same creditor at the same time 
and for identically the same considera- 
tion. Did the Statute of Frauds intend 
such a result ? 

But how stand the authorities upon 
this question ? In the first place, it 
does not seem to have been passed upon 
in any of the prior decisions in Massa- 
chusetts cited by the court in support of 



the decision. The only point involved 
in Nelson v. Boynlon, 3 Met. 396, was, 
that if A. sues B. on a note, and C. 
orally promises to pay the note if A. 
will discontinue a suit thereon against 
B. and relinquish an attachment of B.'s 
property, and A. does so, still retaining 
his claim against B., this forbearance 
alone on the part of A., no other con- 
sideration existing and no benefit enur- 
ing to C. in any way, does not take C.'s 
promise out of the Statute of Frauds. 
And although the point now considered 
did not arise, yet Chief Justice Shaw 
uses this not inapplicable language : 
"The terms 'original' and 'collateral 
promise,' though not used in the statute, 
are convenient enough to distinguish 
between the cases where the direct and 
leading object of the promise is to be- 
come the surety or guarantor of an- 
other's debt, and those where, although 
the effect of the promise is to pay the 
debt of another, yet the leading object 
of the undertaker is to subserve or pro- 
mote some interest or purpose of his 
own. The former, whether made be- 
fore, or after, or at the same time with 
the promise of the principal, is not 
valid unless manifested by evidence in 
writing ; the latter, if made on good 
consideration, is unaffected by the sta- 
tute, because, although the effect of it 
is to release or suspend the debt of an- 
other, yet that is not the leading object 
on the part of the promisor." Might 
we not presume that the directly leading 
object of the defendant in the above case 
of Dows v. Swett was not to become the 
surety or guarantor of Robinson, but to 
subserve some interest of his own, and 
pay his own debt 1 

The only point involved in Ames v. 
Foster, 106 Mass. 400, was that an oral 
promise is void, made by a mortgagee 
of a part of a vessel to pay the plain- 
tiff's bill of supplies for the vessel, 
ordered by other parties, and for which 
the defendant was in no way liable, nor 
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the vessel subject to any lien therefor, 
solely in consideration that the plain- 
tiffs would not attach the interest of the 
owners of the other part of the vessel, 
on which the defendant had no mort- 
gage, the defendant deriving no benefit 
from such forbearance, and the owners 
still remaining liable for the debt as 
before. 

The point in Brightman v. Hicks, 108 
Mass. 246, was that if a debtor trans- 
fers to A. personal property which is 
then subject to a lien for his debt, and 
A. orally agrees to pay the debt, but 
the creditor neither discharges the ori- 
ginal debtor nor releases the property 
from the lien, so that A. acquires no- 
thing as the result of his promise to 
which he was not already entitled, such 
oral promise is within the statute. Gill 
v. Herrick, 111 Mass. 501, decides only 
that if A. is building a house for B., 
and purchases materials of C-, and fail- 
ing to pay for the same, B. orally pro- 
mises C. that he will pay for them if C. 
will go on and finish the work, and does 
so, still holding A. liable for the same, 
B.'s promise is invalid. 

Although these cases, especially the 
last, show a strong inclination to up- 
hold the statute, they all turn upon dif- 
ferent considerations from the one we 
are now considering. If we look beyond 
Massachusetts, the decisions seem to be 
quite harmonious in the opposite view. 

In Johnson v. Gilbert, 4 Hill 178 
(1849) the defendant owed the plaintiff 
twenty-five dollars, for money paid by 
the plaintiff for the defendant's benefit. 
In consideration of such indebtedness, 
the defendant transferred to the plaintiff 
the note of one Eastman for twenty-five 
dollars, payable to himself, and wrote 
this guaranty on the back : "I hereby 
guaranty the payment of this note, 
which is $25. W. D. Gilbert," no 
consideration being expressed in such 
guaranty, which by the statute of New 
York was necessary if a guaranty is 
collateral and not an original under- 
taking. The Statute of Frauds was set 



up as a defence. The court said (Bron- 
son, J.): "The Statute of Frauds 
has nothing to do with the case. That 
only applies where the person making 
the promise stands in the relation of 
surety for some third person who is the 
principal debtor. This was not an un- 
dertaking by the defendant to pay the 
debtor of Eastman, but it teas an agree- 
ment to pay his own debt in a particular 
way. If A. promise B., upon a suffi- 
cient consideration moving wholly be- 
tween them, that a stranger will pay a 
sum of money or do any other act, this 
is an original undertaking, and not 
within the statute ; and it makes no 
difference whether the stranger is under 
an obligation to do the act or not." 
Precisely the same decision was made, 
upon a similar state of facts, in the 
subsequent case of Brown v. Curtiss, 2 
Comstock 225 (1849), the court saying 
such a guaranty is " good without any 
writing.' And snch seems to be the 
settled law in New York. See Cardell 
v. MS Neil, 21 N. Y. 336 (1860) ; 
Ellenwoodx. Fults, 63 Barb. 335 ( 1 S64) ; 
Malloryv. Gillett, 21 N. Y. 423 (1860), 
one of the very best opinions on this 
question to be found on either side of 
the Atlantic. And this view is not 
confined to New York alone, or based 
upon any peculiar views of the statute 
of that state. 

In Jones v. Palmer, 1 Doug. (Mich.) 
379 (1844), A., being indebted to B., 
transferred to him, in part payment of 
such indebtedness, the note of C, and 
endorsed on the back a written guar- 
anty ; and the question made was, whe- 
ther the consideration thereof was suf- 
ficiently expressed therein ; but the 
court held the guaranty not within the 
Statute of Frauds, but an original un- 
dertaking, saying : " The defendant 
was indebted to the plaintiff, and to sat- 
isfy such indebtedness pro tanto, trans- 
ferred to him the note of Dunbar, his 
own debtor, and promised to guaranty 
its payment. The consideration for 
such promise was the discharge by the 
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plaintiff of a portion of the defendant's 
indebtedness to him. It was, in fact, 
a promise by the defendant to pay his 
own debt, and not the debt of another." 

Rowland v. Rorhe, 4 Jones (N. C.) 
337 (1857), is similar. The defendant 
owed the plaintiff $670 for a slave. He 
transferred to him two notes of one E. 
R. Guion, without endorsement, in pay- 
ment, verbally agreeing that if Guion 
was not good for them at the end of six 
months, " he was to make them good." 
The court said : "This is not a contract 
which comes within the act for the sup- 
pression of fraud ; for though it is, in 
some sense, to answer for the debt of 
another, yet it is strictly the debt of the 
defendant himself." 

Pennsylvania follows the same direc- 
tion. In Malone v. Keener, 44 Penna. 
St. 197 (1862), a debtor transferred to 
his creditor, in part payment of his 
debt, the note of a third person, and 
orally guaranteed its payment. The 
court held the guaranty binding, say- 
ing : " It is a general principle in all 
cases under the fourth section of the 
Statute of Frauds, that whenever the 
defendant's promise is in effect to pay 
his own debt, though that of a third 
person be incidentally guaranteed, it is 
not necessary it should be in writing." 
This is much like the case to which this 
note is appended. 

Similar principles were considered, 
and with the same result, in the cases 



of Adcock v. Fleming, 2 Dev. & Bat. 
225 (1837)', Smith v. Finch, 2 Scam. 
321 (1840) ; Emerson v. Slater, 22 How. 
28 (1859) ; Huntington v. Wellington, 
12 Mich. 10 (1863) ; Stewart v. Malone, 
5 Philadelphia 440 (1864). 

Browne, on the Statute of Frauds, 
says, p. 105: "It is a general princi- 
ple which prevails in all cases under 
this branch of the statute, that when- 
ever the defendant's promise is, in 
effect, to pay his own debt, though that 
of a third person be incidentally guar- 
anteed, it is not necessary that it should 
be in writing. The statute contemplates 
the mere promise of one man to be re- 
sponsible for another, and cannot be 
interposed as a cover and shield against 
the actual obligations of the defendant 
himself. The common case of the holder 
of a third person's note assigning it for the 
value with a guaranty, seems to be clearly 
referable to this principle. The assignor 
owes the assignee, and that particular 
mode of paying him is adopted ; he 
guarantees in substance his own debt." 

We have not been able to find any 
decision, English or American, con- 
trary to these views, and it would seem 
therefore that the decisions in Massa- 
chusetts would have allowed, and those 
elsewhere have supported, a different 
conclusion from that arrived at in the 
principal case, and that the ruling below, 
rather than the exceptions thereto, might 
have been sustained. 

Edmund H. Bennett. 



Supreme Court of the United States. 

DAVIS, Receiver of the OCEAN NATIONAL BANK, v. HARVEY W. 

BROWN ET AL. 

An endorser of a promissory note is a competent witness to prove an agreement 
in writing made with its holder at the time of its endorsement, that he shall not 
he held liable thereon, where the paper has not afterwards been put into circula- 
tion, but is held by the party to whom the endorsement was made. 

The case of the Bank of United States v. Dunn, 6 Peters 51, explained and 
qualified. 

An agreement like the one mentioned above and the endorsement, taken 



